Perfecting a Mechanics Lien:
What You Need to Do it Right

Two seasoned attorneys offer practical tips to help you perfect mechanics
liens on behalf of your contractor clients against Illinois real estate and
avoid pitfalls that can lead to errors — and malpractice claims.

he Mechanics Lien Act, with its long history and
layers of interpretive caselaw, requires care and
attention. At least 25 percent of the lien claims
prepared by others that we have reviewed contain
defects that could make them unenforceable and could result

in malpractice claims.

This article will help you avoid some of those pitfalls. It describes
the information you need to gather, notices you must serve, and claims
you must file on behalf of your contractor and subcontractor clients so
they can perfect liens to secure money owed them for the work done
to improve privately owned real estate in Illinois.

Background: strict or liberal construction? By Howard M. Turner and
The Mechanics Lien Act Section 39 provides that it is to be liberally Michael T ng '

construed as a remedial act.! But the courts have strictly construed the
requirements for perfecting a lien.? Once the lien is perfected, the rem-
edies are construed liberally.’

1. 770 ILCS 60/39.

2. Tefco Const. Co., Inc. v. Continental Community Bank and Trust Co., 357 Ill.App.3d 714,
718, 829 N.E.2d 860, 863 (1st Dist. 2005).

3. First Federal Savings & Loan Association of Chicago v. Connelly, 97 111.2d 242, 246, 454
N.E.2d 314, 319 (1983).



However, the rule of strict construction is applied primarily
to protect third parties, especially mortgagees, judgment credi-
tors, subsequent purchasers, and other lien creditors who are
not in the chain of contract between the lien claimant and the
owner. Because a lien recorded under section 7 is intended to
be enforceable against these third parties, the requirements for
a recordable claim for lien are construed strictly.*

On the other hand, a subcontractor’s notice of claim for
lien under section 24 is primarily for making the subcontrac-
tor’s lien enforceable against the owner and the parties in the
chain of contract between the owner and the subcontractor.
The requirements for this notice of lien are generally con-
strued more liberally.’ In any event, it is the better practice to
do the work as strictly in conformity with the Act as possible.

What you need to do the job right

Time. To properly perfect a mechanics lien you need time
to get the necessary information, prepare the documents, and
serve and record the required notices and claims for lien. You
should try to get your clients to let you start working no later
than 60 days after the last day of their work or the last day
on which they have furnished material or rental equipment.

Information you will need or should have. Information that
is either essential or useful to perfecting a mechanics lien in-
cludes (a) both a legal and common description of the real es-
tate and the PIN number, (b) the names and addresses of the
owner or owners of record, (c) the names and addresses of all
mortgagees, (d) the names and addresses of the architect and
the superintendent in charge of either the building or the con-
struction project, (e) a copy of all written contracts between
your client and others for work done on the real estate, (f)
the correct names of the parties to your client’s contract, and
(g) evidence of your client’s last delivery or last day of work.
This means the last delivery or the last lienable work that is

billable.®

Information from your client

Where the work was done. You want to lien the property
where the work was done or your client’s material was ulti-
mately installed or its rental equipment used. You can usually
get that address from your client. This will be a starting point
to obtain title information on the property. It might compli-
cate things if the material was delivered to the customer’s
place of business instead of the work site, but if it was identi-
fied as being for a particular project and was actually used in
construction, you can still claim a lien.”

The contract and its terms. A written contract will in most
instances reveal the names of the parties, but you need to ver-
ify that the names in the document are the actual legal names
of the parties. A lien claim can be invalidated if you use the
wrong name.* Check the secretary of state’s and county clerk’s
records for registration under the Assumed Name Act.

If your client or the other party to the contract is a corpo-
ration, limited partnership, or limited liability company, make
sure that the party in question was legally authorized, accord-
ing to the secretary of state’s records, to use the name appear-
ing in the contract. If not, you may have to carefully investi-

gate to determine what the entity’s legal name actually was.

The contract also usually states the price and when the
work is to be completed. You should obtain copies of all
change orders or additional contracts between the same par-
ties for work on the same property. You should also obtain a
statement from your client showing how the amount due is
calculated. This will usually reveal whether there were extra
orders or new contracts.

Generally, newly contracted work between the same par-
ties for the same property is treated as an extra to the original
contract. Therefore, the amount due for this additional work
should be included within the same claim for lien.” You need
to carefully determine if there was extra work or new con-
tracts between the same people for work on the same prop-

At least 25 percent of the lien claims
prepared by others that we have
reviewed contain defects that could
make them unenforceable

erty. Failure to include extra work might prevent you from
making a claim for lien for it.

Note the date of the contract and when it was purportedly
signed or, in the case of oral contracts, when it was agreed. If
there are different dates, you might have to investigate to de-
termine what the actual date was. You will need to state the
date in your recorded claim for lien. While an error in the date
rarely invalidates the claim for lien,' it may prevent you from
claiming for work done before that date. If your lien claimant
client has a contract with the owner, a wrong date may subor-
dinate or invalidate his lien against a lender-mortgagee.

The identity of the owner of record, lender, architect and
construction manager or superintendent. Often, your cli-
ent has copies of the plans and specifications for the project.
These documents probably identify the architect and may help
you identify the owner of record, the lender, the construction
manager, and superintendent. The written contract, payout
applications, and waivers of lien required for payouts may

4. Mutual Services, Inc. v. Ballantrae Development Co. 159 Ill.App.3d 549, 553-
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5. A.Y. McDonald Manufacturing Co. v. State Farm Mutual Automobile Insur-
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6. For a discussion of the definition of “lienable work,” see Mechanics Liens in
Illinois, § 3, Pt. 11, 1L Inst. For Cont. Legal Educ. (2010).
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also furnish this information, thus saving
you a lot of time.

Evidence of the last day of work. Cli-
ents are often confused about what their
last day of work really is. You need to
obtain the evidence and examine it."

You’re looking for the last billable
material or work. Repair of your client’s
defective work or replacement of defec-
tive material does not count.”? Many a
lien has been defeated because it included
an incorrect last date of work. Insist on
seeing actual delivery tickets, work re-

common elements, it will have one last
date of work."

Information from the public
records

You will need to search the recorder’s
records to (1) obtain a legal description
of the property, (2) determine who is the
owner of record, and (3) determine who
are the lenders who have recorded mort-
gages that are not released. If the prop-
erty is a condominium development, you
will also need the names of
all of the owners of the in-

Try to get your clients to let you
start working no later than 60 days
after the last day of their work.

dividual units.

In Cook County. In Cook
County, if you have an ad-
dress, you can search the
assessor’s records and usu-
ally obtain the P.LLN. (Per-
manent Index Number) for
the property. Using this in-

cords, and invoices.

Determining the last date for rental
equipment can be tricky. No Illinois cases
specify whether the last date for rental is
the last date the equipment was used on
the job or simply the last date the equip-
ment was on the job." Take the conser-
vative approach and obtain the best in-
formation from your client on both of
these dates. Assume that the court will
find the last date of actual use to control.
However, if 90 days have passed from
the last date of actual use but not the last
date the equipment was on the job, plead
that date in your notice.

Special requirements for condomini-
ums. If the property is a condominium,
the amount of the lien may have to be al-
located among the individual units. First,
calculate the value of the work done on
each individual unit.

Second, determine the value of the
work on the common elements. This lien
amount must be allocated to the indi-
vidual units based upon their percentage
interests in the common elements. (This
information should be available from
the declaration of condominium). The
value of the work done on an individual
unit plus the unit’s pro-rata share of the
value of the work on the common ele-
ments is the amount allocated to the in-
dividual unit.

Third, state a last date of work for
each unit, since mixing stale liens with
good liens will avoid all the liens."* How-
ever, if work is performed only on the

formation, you can search
the recorder’s records and
obtain an online tract search. This usu-
ally gives information about recorded
documents affecting the property, includ-
ing deeds and mortgages. You can then
order copies of these documents and ob-
tain the legal description for the prop-
erty, the identity of the owner of record,
and the identity of mortgagees of unre-
leased mortgages.

Sometimes the assessor’s records will
not have an entry for the particular ad-
dress. This can happen for several rea-
sons. One is that the address the asses-
sor uses is different from the one com-
monly used. Another, in the case of new
construction, is that the property has
been divided for tax purposes and sepa-
rate addresses and/or PIN numbers are
now given to the pieces. However, the
recorder of deeds has a map depart-
ment that can help you locate the PIN
for property when it cannot be easily ob-
tained from the assessor’s online records.

Another way of accessing title in-
formation in Cook County is by typing
in the name or part of the name of the
party you believe is or was the owner of
record. In new developments, the prop-
erty owner is often a limited liability
company who is also the developer, and
its name is often disclosed either in your
client’s contract, the plans, or the payout
documents.

In other counties. Most county re-
corders have a digital online system
that gives you some access to title re-
cords. These vary greatly, as do charges

for using them. Most allow you to get
title information based on PIN numbers.
You can usually obtain the PIN numbers
from township assessors or the applica-
ble building department and use the PIN
to access the county recorder’s title re-
cords. Some systems allow you to obtain
information if you know the lender or a
former owner.

Tract searches from title companies
and services of other private entities. A
common approach is to hire the ser-
vices of a title company to either do a
tract search or provide minutes of fore-
closure for a mechanics lien. Minutes of
foreclosure are expensive, but should be
considered if the claim is large. The tract
searches of title companies and other
commercial companies that provide sim-
ilar services are not always accurate. If
they make a mistake, the lien may not
only be invalid, but as the attorney who
employed the company, you may be re-
sponsible for their errors if a court finds
either that the title searcher was your
agent or that you were guilty of negligent
misrepresentation in recommending it to
your client.

The liability of a title company for a
tract search is usually limited to a certain
dollar amount. If you get information
from a title company or other third party,
make some effort to check its accuracy.

Addresses of owners and mortgagees.
Once you have the names of the owner
of record, the architect, the construc-
tion manager or superintendent, and the
mortgagees whose mortgages have not
been released, you need to verify their
addresses. In the case of corporations,
limited liability companies, and limited
partnerships, you should first check the
secretary of state’s business record files.
You can generally find owners and archi-
tects that way. But in addition, and espe-
cially for lenders, check the Internet for
their addresses.

After that, call and verify that they are
actually at the address your research in-
dicates. You won’t need the addresses of
individual condominium owners because

11. For a discussion of what kind of evidence can be
used to prove delivery, see Mechanics Liens in Illinois, §
9.11, IlL. Inst. For Cont. Legal Educ. (2010).

12. P.H. Broughton & Sons, Inc. v. Muller & Allen
Realty Co., 40 ILApp.3d 776, 353 N.E.2d 30 (4th
Dist. 1976); Cyclonaire Corp. v. ISG Riverdale, Inc.,
378 MLApp.3d 554, 561, 882 N.E.2d 684, 690 (1st
Dist. 2007).

13. 770 ILCS 60/1.2

14. First Federal Savings & Loan Ass’n, 97 1ll.2d at
249,454 N.E.2d at 318-319.

15. Argonne Constr. Co. v. Moore, 29 B.R. 731, 732
(N.D. TII. 1983).



you can serve them through their condo-
minium association.'¢

Preparing notices under sections
24,21,and 5

Any of three types of notices may be
required to preserve and perfect a me-
chanics lien claim.

A subcontractor is required to serve
a notice of claim for lien under section
24" of the Act unless his contractor has
properly listed him on a sworn statement
given to the owner under section 5 of
the Act."™ Unless you have proof positive
that such a sworn statement has been
given to the owner correctly stating your
client’s name and address, trade, contract
amount, and amount owed, you should
assume that a sworn statement has not
been given.

You should serve a section 24 notice
within 90 days after the subcontractor’s
last day of work on the owner of record
and on each mortgagee of an unreleased
mortgage. To the extent that the owner
pays out pursuant to a valid sworn
statement and supporting waivers, the
owner is protected from any liens.” So
the earlier you send a section 24 notice,
the more likely you alert the owner and
mortgage company before a crucial pay-
ment is made and that your lien will be
valid.

If the property is an owner-occupied
single-family residence, the subcontrac-
tor may also be required to serve notices
on the occupant under sections 5 and 21
of the Act. The notices must be served
within 60 days after the subcontractor
first furnishes work labor or material.
But if one of these notices is not served
and the subcontractor serves a section 24
notice, the lien is valid to the extent the
owner-occupant has not been prejudiced
by payments made before he or she re-
ceived the notice.?

Preparing and serving the section 24
90-day notice. Section 24 has a statutory
form of notice. The statutory form does
not have to be used, but it is a safe har-
bor. The section 24! form is as follows:

To (name of owner): You are hereby no-
tified that T have been employed by (the
name of contractor) to (state here what
was the contract or what was done, or to
be done, or what the claim is for) under
his or her contract with you, on your
property at (here give substantial descrip-
tion of the property) and that there was
due to me, or is to become due (as the case
may be) therefor, the sum of §.....

(Signature)..........

The notice must be served upon the
“owner of record or his agent or archi-
tect, or the superintendent having charge
of the building or improvement and to
the lending agency, if known....” Be-
cause it is sometimes not easy to serve
the “owner of record” it is a good prac-
tice to also serve the architect and the su-
perintendent. The courts have held that if
a mortgage is recorded, the mortgagee is
the lending agency and should be served.

The “owner of record” is the one
who owns the property when the notice
is served” and not necessarily the owner
when the contract for improvement was
made. In the case of a condominium
development, the condo owners are all
“owners of record.” They should be
listed in the notice by name individually,
but the notice may be served upon the
condominium association, which is then
required to send a copy of the notice to
each condo owner within seven days.”

The statute says that the notice may
be served “by registered or certified mail,
with return receipt requested, and deliv-
ery limited to addressee only, to or per-
sonally served.”* Unfortunately the post
office does not provide for “delivery lim-
ited to addressee only,” but does allow
“restricted delivery” if you name a per-
son. Thus when serving a corporation or
land trustee, the notice must name and
must be served on a representative of the
corporation.

Service by “restricted delivery, return
receipt requested” is sufficient accord-
ing to the applicable case law, as long
as the notice is actually served.”® Actual
proof from the Postal Service of mailing
and receipt of the notice by the party to
whom it is addressed may be required if
the party to be served denies receipt of
the notice.”

The statute also states, “For purposes
of this Section, notice by registered or
certified mail is considered served at the
time of its mailing.”? Because notice by
registered or certified mail is served at
the time of mailing, you should send the
notices by registered or certified mail,
and also serve personally if possible.
Since architects usually have business of-
fices, it is sometimes easier to serve them
than the owners of record. When sending
out notices, the best practice is to serve
anyone and everyone who could possi-
bly be a lawful recipient of such a notice.

If you do not have the real estate de-

scription, use the common address de-
scription. While it might be a little risky,
there are cases that authorize common
descriptions in section 24 notices.”

While the statute does not specifically
require it, you should include the alloca-
tion of the amount among condominium
units as an attachment to the section 24
notice. Although section 24’ require-
ments tend to be construed liberally, it
is still wise to strictly follow its provi-
sions in preparing and serving a section
24 notice.

If you learn within the 90-day period
that any statement in your section 24
notice needs to be corrected (i.e. iden-
tity of any party, the legal description,
the date of the contract and the last
date of work), prepare and send out an
amended notice in the same manner as
the original.

Preparing notices to the owner occu-
pant under section 21 and section 5. Sec-
tion 21 of the Act requires subcontrac-
tors to give notice to the occupant of an
owner-occupied single-family dwelling
within 60 days after the subcontractor
first starts performing work or furnish-
ing materials. The statute requires that
the notice state (1) the name and address
of the subcontractor (2) the date he or
she started working or delivering mate-
rials (3) the type of work done or to be
done, or the type of materials delivered
or to be delivered, and (4) the name of
the contractor requesting the work.?” The
notice must also contain the following
warning in at least 10-point bold type.

NOTICE TO OWNER

The subcontractor providing this notice

has performed work for or delivered ma-

terial to your home improvement contrac-
tor. These services or materials are being
used in the improvements to your resi-
dence and entitle the subcontractor to file

a lien against your residence if the services

or materials are not paid for by your home

16. 765 ILCS 605/18.4(r).

17. 770 ILCS 60/24.

18. 770 ILCS 60/5.

19. 770 ILCS 60/27; Sanaghan v. Lawndale National
Bank, 90 LLApp.2d 254, 264, 232 N.E.2d 546, 551
(1st Dist. 1967).

20. 770 ILCS 60/5; 770 ILCS 60/21.

21. 770 ILCS 60/24.

22. Edward Electric Co. v. Automation, Inc., 164
LApp.3d 547, 551, 518 N.E.2d 172, 175 (st Dist.
1987).

23. 765 ILCS 605/18.4(r).

24. 770 ILCS 60/24.

25. Watson v. Auburn Iron Works, Inc., 23 Ill.App.3d
265,272,318 N.E.2d 508, 513-14 (2d Dist. 1974).

26. National City Mortg. v. Hillside Lumber, Inc.,
2012 IL App (2d) 101292, 966 N.E.2d 1076.

27. 770 ILCS 60/24.

28. Weil v. Bomash, 237 1ll.App. at 548; c.f. Nelson v.
Urban, 236 1ll.App. 447, 456 (1st Dist. 1925).

29. 770 ILCS 60/21.



improvement contractor. A lien waiver will
be provided to your contractor when the
subcontractor is paid, and you are urged
to request this waiver from your contrac-
tor when paying for your home improve-
ments.”

The notice must be served either per-
sonally or by certified mail, return receipt
requested upon the occupant or the oc-
cupant’s agent. Notice by certified mail is
considered served when mailed.

This provision has been generally con-
strued strictly against the homeowner. If
the notice is not served, the lien is invalid
only to the extent the owner has been
prejudiced by payments it made to the
contractor before receiving a notice of
lien.** While not exactly on point, one
case has held that where the owner has
moved into a hotel so the work could be
done, the property is not “owner-occu-
pied”* so a notice might not have to be

served under these circumstances. The
form of notice requirements have been
construed liberally in favor of the sub-
contractor.”

Section 5 of the Act requires the prime
contractor, to provide a similar but more
detailed notice to the owner occupant.
Section 5 requires the following state-
ments in the notice:

“THE LAW REQUIRES THAT THE
CONTRACTOR SHALL SUBMIT A
SWORN STATEMENT OF PERSONS
FURNISHING LABOR, SERVICES,
MATERIAL, FIXTURES, APPARATUS
OR MACHINERY, FORMS OR FORM
WORK BEFORE ANY PAYMENTS
ARE REQUIRED TO BE MADE TO
THE CONTRACTOR.”*

However, here again failure to pro-
vide the notice has been held not to in-
validate the lien but to protect the owner

to the extent it has been prejudiced by
the notice not being served.” Usually by
the time the matter is turned over to an
attorney to enforce, it is too late to serve
either the notice required by section 5 or
the notice required by section 21.

Conclusion

Perfecting mechanics lien requires
care and attention. While part of the
work can be done by paralegals, ultimate
responsibility rests with you. Treat each
filing accordingly. H

30. Id.

31. Crawford Supply Co. v. Schwartz, 396 Ill.App.3d
111,120, 919 N.E.2d 5, 12 (1st Dist. 2009).

32. Pittman v. Manion, 212 1ll.App.3d 342, 347-348,
570 N.E.2d 1169, 1173 (5th Dist. 1991).

33. A.Y. McDonald Manufacturing, 225 Tll.App.3d at
855-56,587 N.E.2d at 626-27.

34. 770 ILCS 60/5(b)(ii).

35. Crawford Supply, 396 Tl.App.3d at 123, 919
N.E.2d at 14-15.
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